AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§206.361

(1) How you calculated the royalty
value or fee you reported, including all
allowable deductions; and

(2) How you complied with this sub-
part.

(b) Upon request, you must submit
all data to MMS. You must comply
with any such requirement within the
time MMS specifies.

§206.361 How will MMS determine
whether my royalty or direct use
fee payments are correct?

(a)(1) The royalties or direct use fees
that you report are subject to moni-
toring, review, and audit. The MMS
may review and audit your data, and
MMS will direct you to use a different
measure of royalty value, gross pro-
ceeds, or fee, whichever is applicable, if
it determines that the reported value,
gross proceeds, or fee is inconsistent
with the requirements of this subpart.

(2) If MMS directs you to use a dif-
ferent royalty value, measure of gross
proceeds, or fee, you must either pay
any royalties or fees due (together with
interest computed under §218.302) or re-
port a credit for or request a refund of
any overpaid royalties or fees.

(b) When the provisions in this sub-
part refer to gross proceeds either for
the sale of electricity or the sale of a
geothermal resource, in conducting re-
views and audits MMS will examine
whether your sales contract reflects
the total consideration actually trans-
ferred, either directly or indirectly,
from the buyer to you for the geo-
thermal resource or electricity. If
MMS determines that a contract does
not reflect the total consideration, or
the gross proceeds accruing to you
under a contract do not reflect reason-
able consideration because of mis-
conduct by or between the contracting
parties, or because you otherwise have
breached your duty to the lessor to
market the production for the mutual
benefit of the lessee and the lessor,
MMS may require you to increase the
gross proceeds to reflect any additional
consideration. Alternatively, for Class
I leases, MMS may require you to use
another valuation method in the regu-
lations applicable to dispositions other
than under an arm’s-length contract.
The MMS will notify you to give you
an opportunity to provide written in-
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formation justifying your gross pro-
ceeds.

(c) For arm’s-length sales, you have
the burden of demonstrating that your
contract is arm’s length.

(d) The MMS may require you to cer-
tify that the provisions in your sales
contract include all of the consider-
ation the buyer paid you, either di-
rectly or indirectly, for the electricity
or geothermal resource.

(e) Notwithstanding any other provi-
sion of this subpart, under no cir-
cumstances will the value of produc-
tion for royalty purposes under a Class
I lease where the geothermal resources
are sold before use be less than the
gross proceeds accruing to you.

(f) Gross proceeds for the sale of elec-
tricity or for the sale of the geo-
thermal resource will be based on the
highest price a prudent lessee can re-
ceive through legally enforceable
claims under its contract.

(1) Absent contract revision or
amendment, if you fail to take proper
or timely action to receive prices or
benefits to which you are entitled, you
must pay royalty based upon that ob-
tainable price or benefit.

(2) Contract revisions or amendments
you make must be in writing and
signed by all parties to the contract.

(3) If you make timely application
for a price increase or benefit allowed
under your contract, but the purchaser
refuses and you take reasonable meas-
ures, which are documented, to force
purchaser compliance, you will owe no
additional royalties unless or until you
receive additional monies or consider-
ation resulting from the price increase.
This paragraph (f)(3) will not be con-
strued to permit you to avoid your roy-
alty payment obligation in situations
where a purchaser fails to pay, in
whole or in part or timely, for a quan-
tity of geothermal resources or elec-
tricity.

§206.362 What are my responsibilities
to place production into marketable
condition and to market produc-
tion?

You must place geothermal resources
and byproducts in marketable condi-
tion and market the geothermal re-
sources or byproducts for the mutual
benefit of the lessee and the lessor at
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no cost to the Federal Government. If
you use gross proceeds under an arm’s-
length contract in determining roy-
alty, you must increase those gross
proceeds to the extent that the pur-
chaser, or any other person, provides
certain services that the seller nor-
mally would be responsible to perform
to place the geothermal resources or
byproducts in marketable condition or
to market the geothermal resources or
byproducts.

§206.363 When is an MMS audit, re-
view, reconciliation, monitoring, or
other like process considered final?

Notwithstanding any provision in
these regulations to the contrary, no
audit, review, reconciliation, moni-
toring, or other like process that re-
sults in a redetermination by MMS of
royalty or fees due under this subpart
is considered final or binding as
against the Federal Government or its
beneficiaries until MMS formally
closes the audit period in writing.

§206.364 How do I request a value or
gross proceeds determination?

(a) You may request a value deter-
mination from MMS regarding any
geothermal resources produced from a
Class I lease or for byproducts pro-
duced from a Class I, Class II, or Class
III lease. You may also request a gross
proceeds determination for a Class II or
Class III lease. Your request must:

(1) Be in writing;

(2) Identify specifically all leases in-
volved, all owners of interests in those
leases, and the operator(s) for those
leases;

(3) Completely explain all relevant
facts. You must inform MMS of any
changes to relevant facts that occur
before we respond to your request;

(4) Include copies of all relevant doc-
uments;

(5) Provide your analysis of the
issue(s), including citations to all rel-
evant precedents (including adverse
precedents); and

(6) Suggest your proposed gross pro-
ceeds calculation or valuation method.

(b) In response to your request:

(1) The Assistant Secretary, Land
and Minerals Management, may issue a
determination; or
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(2) The MMS may issue a determina-
tion; or

(3) The MMS may inform you in writ-
ing that MMS will not provide a deter-
mination. Situations in which MMS
typically will not provide any deter-
mination include, but are not limited
to:

(i) Requests for guidance on hypo-
thetical situations; and

(ii) Matters that are the subject of
pending litigation or administrative
appeals.

(c)(1) A determination signed by the
Assistant Secretary, Land and Min-
erals Management, is binding on both
you and MMS until the Assistant Sec-
retary modifies or rescinds it.

(2) After the Assistant Secretary
issues a determination, you must make
any adjustments in royalty payments
that follow from the determination
and, if you owe additional royalties,
pay the royalties owed together with
late payment interest computed under
§218.302.

(3) A determination signed by the As-
sistant Secretary is the final action of
the Department and is subject to judi-
cial review under 5 U.S.C. 701-706.

(d) A determination issued by MMS is
binding on MMS and delegated States,
but not on you, with respect to the spe-
cific situation addressed in the deter-
mination unless the MMS (for MMS-
issued determinations) or the Assistant
Secretary modifies or rescinds it.

(1) A determination by MMS is not
an appealable decision or order under
30 CFR part 290 subpart B.

(2) If you receive an order requiring
you to pay royalty on the same basis as
the determination, you may appeal
that order under 30 CFR part 290 sub-
part B.

(e) In making a determination, MMS
or the Assistant Secretary may use
any of the applicable criteria in this
subpart.

(f) A change in an applicable statute
or regulation on which any determina-
tion is based takes precedence over the
determination after the effective date
of the statute or regulation, regardless
of whether the MMS or the Assistant
Secretary modifies or rescinds the de-
termination.

(g) The MMS or the Assistant Sec-
retary generally will not retroactively
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